REPORTS OF CASES 


ARGUED AND DETERMINED 


SUPREME COURT OF ALABAMA’ 


‘ Chief Justice Clay. 
S Sotees IVebb, 

Lipscomb, 
Saffold and Ellis. 


Present at thisterm, < 


Ripley against Coolidge and Brigit. ae, 

‘THE Chief Justice delivered the opinion of the Court, Zhe Su preme 

A preliminary question made in this case is, Can the take notice of 
plaintiff in Error, after assignment and joinder, in Error, be ®®y other than 
permitted to avail himself of other Errors than those as- signed 
signed ? The assignments and joinder make the question 
submitted to the consideration of the Court ; a departure 
therefrom would be a departure from the matters put in 
judgment. The Court is not bound to enquire, nor will it 
enquire, of the Errors if the parties do not shew them. 

1 Salk. 2,68. Ld. Ray. 1005. 2 Bull, 275. 2 Bailey’s 
Index, 25. No. 1 & 22. 6 Term, 200. 

As to the matters assigned as Error : 

The plea is non assumpsit ; the Similitor was omitted; 2d. Omission 
the parties went to trial before the Jury, and thereby admit- of Similitor not 
ted that there was an issue ; the omission of the Similitor 
was a avn-clerical misprision, and was amendable. The ob- 
jection is clearly not available after verdict if at all. 1 
Wash. 364. 2 Tidd. 835. 

It is assigned as Error that one of the Jurors wasa 3d.  Objec- 
foreigner. The Record does not shew this. A challenge (0%. 9,3, 3¢7e 
of a Juror should be made before he is sworn. If over- must be taken 
ruling the challenge is to be assigned as Error, the matter before he is 
should be spread on the Record by Bill of Exceptions. Let 


the judgment be affirmed. 
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NOVEMBER, 
11820. 


na ' 7 
Newbold’s Executor against Wilson. 


THE Chief Justice delivered the opinion of the Court. 
An agen my It appears from ‘the Record, that the specialty which is 
name,on an ex- the foundation of the action, is payable to Wilson as agent, 
press contract &c. and that the only express contract to pay, is to him, and 
such. not to his principal. Although a person cannot by virtue of a 
mere agency, maintain an action in his own name on a coti- 
tract express or implied, yet if an obligation or promise be 
made to one calling him agent of another, he may maintain 
an action thereon in his own name. His styling himself 
agent in his writ and declaration is necessary only so faras 
is required in order to make the count correspond with the 
evidence. 1 Chitty’s Pl. 4 & 5. 10 John. 398. The Court 
below then did not err in overruling the plea in abatement 
as to this matter. 


On the second :~ <mmeny the defendant confesses Error, 
and therefore the Judgment must be reversed. 


Crawford for Plaintiff. 
Elliott for defendant. 


November, - Malone against Donnally. 


20, 


l .. me ror int, + the Record, the entry.of verdict and 
judgment was as follows : 
Dedention io aoe Jury mo _ the — according to specialty, 
debt sets out “ with six per cent. interest and costs. 1t is therefore con- 
an acer “ sidered by the Court, that the said James Donnally reco- 
ed with hisseal, “ ver Of the said Thomas Malone, according . to specialty, 
ec, * promesed “ with six per cent. interest and costs.” 
fendant pleads _ Lhe other matters in the Record, material to the deci- 
eet to Sion, appear in the opinion given by the Court. 
‘country. Da- ‘ . . 
mag tai in The Chief Justice delivered the opinion of the Court. 
ted ‘in declara- It is assigned as Error that the declaration is both in debt 
tion. Verdict, assumpsit. The declaration sets out that defendant made his 
dhs vieietit’ an, — _ in —* sealed with’his seal, &c., whereby 
to spe- he promised to pay. i ially 
Signi spe 7 pay he. contract is substantially, though 
rcent interest.” g “ inti ° i i it! 
Bs percent nerestandSocn? Sedge nonaaa oo Seeden ncrrtog to mai, wt 
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not technically, set forth, averring that by his note sealed with *"a5*™ 
his seal, he promised to pay, is in effect, averring that he ep ae 
thereby acknowledged himself to be bound to pay. This yatone 
objection is certainly not available after plea and verdict. 
The defendant plead payment, “ and of this he puts him- 
“ self upon the country,” and the plaintiff doth “the like.” 
It is contended that nothing was putin issue. The defend- 
ant alledges that the debt has been paid, and puts himself 
upon the country for trial of that fact. It is submitted to 
the Jury to determine on its truth or falsehood. It is true 
the plea concludes improperly, and this matter might have 
been taken advantage of by demurrer; but it would 
be strange doctrine to admit the defendant to take advan- 
tage of the informality of his own plea after a verdict had 
been rendered against him on it.(a) (2) + com, » 
It is further assigned as Error—That judgment was render- Di¢.9, p.1. 
ed for damages when no damages were claimed by the de- 
claration, and that the verdict and judgment vary from the 
allegations in the declaration. 
The damages are left blank in the declaration ; but da- 
mages to an amount sufficient to cover the amount found by 
the Jury are laid in the writ, which, for the purposes of 
amendment, is part of the record and proceedings.(6) The () St. of Jeo- 
declaration was amendable by the writ, and here the amend- pa ‘Ala 454, 
ment is to be considered as made.(c) The verdict is for ‘ect. 36. 
interest on the debt described in the declaration, which is by o. . Fog 
law the measure of damages. The Jury could not legally Munford, 457. 


v. 
Donnally. 





have rendered a verdict for less or more damages than the * 7*% P- 826. 
interest. The judgment pursues the verdict, and by refer- 
ence to the specialty described in the declaration, the amount 
of the judgment becomes sufficiently certain. 
Let the judgment be affirmed. 
Johnson’s Administrators against Henry’s Executors. on 


PER Curiam.—In this case a Motion was made to quash writ of Error 
the writ of Error. It appears to have been prosecuted on = ” = om 
the order dissolving the Injunction. The writ of Error on Injunctibat — 
this interlocutory decree is void, and must be quashed. 


Missi. Dig. 201. 6 Cranch, 51. Crompt Pr. 405. 





a 
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1. A ncn-resi- 
dent may =. 
tain an origina 
pr ma vs. 
an absconding 
debtor. 2. At- 


Reports of Cases argued and determined 


Woodley against Shirley.—Appeal. 


APPELLANT sued out original attachment against ap- 
pellee. The affidavit stated that said G. S. “ is justly in- 
“ debted,” &c. “ and that he so absconds or conceals himself, 
“that the ordinary process of law cannot be served on 


.“him.” The writ of attachment describes the affidavit 


as follows :—“ That George Shirley is justly indebted to 


._“him to the amount of four hundred dollars, and oath 


November, 
1820. 


1. The writ 
returned, “ exe- 
cated by B. B. 
D. 3™ is not 
sufficient evi- 
dence of service. 


“ having also been made that the said George Shirley hath 
“ removed, or is about to remove himself out of the county, 
“ or so absconds or conceals himself, that the ordinary pro- 
“ cess of law cannot be served upon him,” &c. The Cir- 
cuit Court quashed the attachment, Ist. Because the Record 
did not shew the plaintiff to be a resident of the State. 
2d. Because the attachment was variant from the affidavit 
and bond. The appellant assigned for Error this judgment 
of the Cireuit Court. 


The Chief Justice delivered the opinion of the Court. 

It is not required by the Statute that the plaintiff in an 
attachment against an absconding debtor should be a resi- 
dent of the State. As to the second objection, This is a 
summary remedy, created by Statute—The Statute should 
be strictly adhered to in all respects. The writ of attach- 
ment does not pursue the affidavit, and is uncertain as to 
the ground of this extraordinary, instead of the ordinary 
remedy. It should have been quashed on this ground. 


Let the judgment be affirmed. 


See Laws Alaba. p. 12, 18, Sections 2,7. 2 Hen. and 
Munfd. 315. 


Land against Patteson. 


IN this case, and several others of considerable amount, 
judgments had been rendered by default in the Superior 
Court of Madison County. The original Writs were re- 
turned, “ Executed by B. Brandon, D. 8S.” Writs of Er- 
ror were taken to this Court. It was assigned as Error, 
that “ The Writ does not appear to have been served by 
“ the Sheriff, and the judgment was by default.” 


MKinley and Crawford for plaintiff in Error—cited 
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4 Bac. Ab.. Sheriff. H, 1 Salk. 96. 6 Coke, 7% 3 Bay- NOVEMBER, 
wood, 481. N. Y¥. T. R. 61. 1820. 


Henderson, Parsons, and Minor, for defendant—cited, 5 — 
Bacon, 206, 209. 3 Wilson, 309. Cro. Eliz.67. 4 T. — Patteson. 
366. Ld. Ray. 884, 658. 3 Mass. 378. ——— 


By the Court. All the authorities cited, concur in shew- 2 Ifthe writ 
ing that the Writ should be executed and returned in the been issued 7 
name of the Sheriff. The service in this case appears to the proper offi- 
have been by B. Brandon, D. S. If wewere authorized to — 
inferthat these initials mean Deputy Sheriff, there remains tion notice the 
nothing to shew in what county this person was Deputy. a 
The Court is presumed to know who are Sheriffs of the 
several counties. But a Deputy Sheriff is not commission- 
ed in the name of the State, or required by Statute to take 
any oath of office. He is appointed by the Sheriff, amena- 
ble only to him for his ministerial acts ; and though he may 
lawfully execute process, his acts must appear to have been 
done by authority of, and in the name of, the Sheriff. On 
this ground the judgment of the Court below would be re- 
versed ; but the writ of Error appears to have been issued 
by the Clerk of the Court below since the passage of the bia tek Baie 
of the act of 1819.(@) A circumstance which we think Alaa. P. 168. 
ourselves ex officio required to take notice of. The Clerk ‘2°. 
had no authority to issue the writ of Error, and the case 


must therefore be dismissed. 


Judges Lipscomb, Webb, Saffold, and Ellis, concurred in 
ihe foregoing decision. Chief Justice Clay, having been 
of counsel in the Court below, gave no opinion. 


Henry against Gamble and Whitlow. emamaber, 

IN the Supreme Court of Washington county, the defend. 1, Debt lies on 
ants in Error declared in debt against Henry, describing the to pay $161 15 
note as made “in said county,” for the payntent of $161 15, ona certain day, 
on the 25th day of December then next, or on Demand, in Pf Phd 
merchandize, and assigned as breach the failure to pay und itis not ne- 
the money—saying nothing of a demand of, or failure to fessery to aver 
pay in merchandize. The declaration concludes “to the pon dle? a= 4 
“ damage of the plaintiffs Dollars, and therefore they 
“bring suit, d&c.” In the writ, the damages are laid at $150, 
and by its indorsement it appears that the note was made 
and dated at St. Stephens. 





a 
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socaaees, LZznry demurred to the declaration, and set down as 

<a , causes of demurrer, 1, That debt will not lie on the con- 

Henry tract described in declaration. 2, It appears that the 

v. note was made at St. Stephens, and it does not appear from 

oboe’ any part of the proceedings that St. Stephens is within the 
_ jurisdiction of the Court. 


2, By the in- 
somementofthe "The Superior Court overruled the demurrer, and render- 
appears fo have Ed judgment against Henry for the debt and interest. He 
peer imde st appealed to this Court, and here assigned as Errors, 

Itis sufiicient to Ist, the Court below overruled the demurrer. 

describes it in 2d, In the declaration the breach only alleges failure to 
ss mede in pay the debt in money. : 

=e 3d, Judgment was rendered for the interest when none 
3, Damages o- Was Claimed. 

mitted in the de- . 

fidgment fast ‘The Chief Justice delivered the opinion of the Court. 

on demurrer. By the note the appellant undertook to pay a certain sunt 


ie ates of money on a certain day, or to pay that value in merchan- 

to writ. dize on demand. It was in the electionof the appellees to 
give effect to the latter clause of the contract, to demand or 
not demand payment in merchandize. Until such demand, 
the appellant could not avail himself of this part of the con- 
tract. The action for the money was properly brought, and 
the breach sufficiently assigned. 

By the indorsement on the writ the note appears to have 
been made at St. Stephens. The Court is bound to know 
that this place is in Washington County, more especially as 
it is a place recognized by our Statutes as in that County. 
But this is a transitory action, and the cause of action might 
have been proved to have arisen in any other County. 

As to the last assignment,—It may be doubted whether 
at common Law it was necessary to lay damages at all 
in a declaration in debt: (2 Wash. 212.) But our Statute of 
Jeofails goes farther, and is less qualified, than perhaps any 
other : by St. 21 Jac. ch. 13 ; “ No judgment after Verdict 
“shall be reversed for any variance inform only between 
“the original and declaration.” By the Virginia Statute :— 
“No judgment after Verdict shall be reversed for any vari- 
‘ance in the writ from the declaration, nor for any mistake in 
“the Christian name, &c. &c., the same being right in any 
“part of the Record or proceedings,” omiting the words“ in 
“form only.” The Virginia Statute has been held ever in an 
action sounding in damages, to cure after verdict the omis- 
sion of damages in the declaration. Our Statute (Laws 
Ala. p. 454, sect. 36) provides that “no summons, writ, de- 
‘* claration, return process, or other proceedings, shall be 
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“ abated, arrested, quashed, or reversed, for any mistake in the sm, 
“ Christian name or surname of either party, sum of money, . 
“* &ec. in the declaration or pleadings, the same being right n_—prgary 
“ any part of the Record or proceedings.” Our Statute omits v. 
the words after verdict, which are used in the St/Jas. I, and — 2 
in the Statute of Virginia. Under the operation of thetwo 
latter, a judgment after verdict could not be reversed, for the 
matter here assigned as Error. By our Statute it seems that 
no judgment shall be reversed, at any time, or under any 
circumstances, whether after verdict or not, for any mistake 
in the name, sum, &c. they being right in any part of the 
Record and proceedings. 

The writ is clearly part of the Record for the purpose of 
amendment. The amendment would have been properly al- 
lowable in the Court below, and this Court is required to con- 
sider it as having been made,,Let the judgment be affirmed. 


Crawford and Hitchcock for appellant, Pickins for ap- 
pellee. 


J: and J. Read against Carson. 


BY the Court.—From the Record it appears that the Court -Vovemter, 
below, before the trial term, made an order requiring the — 
plaintiff then to give security for costs by the next term, or Order requiring 
the suit would be dismissed ; the Record does not shew the eeci"),.°° 
facts on which this order was predicated, or any applica- grounds of 
tion to dismiss pursuant to it. Judgment appears to have cae ° mo 
been rendered on the merits. Record,nor does 

It is assigned as Error that the suit was not dismissed there hr sors > 
pursuant to the order above mentioned. The plaintiffs in te Comt Scie 
Errer relied on two sections of the Statutes which appear to to py 
have been passed on the same day. Laws of Ala. p. 350, "8. 
s. 9—p. 455, s. 9, Acts of 1807. The Statutes authorize 
the Court, if certain facts appear, to cause a suit to be dis- 
missed. It is a summary mode of proceeding, and enough 
should appear on the Record to shew the jurisdiction and 
authority of the Court under the Statute. It should ap- 
pear that the plaintiff resides without and the defefidant with- 
in the State. Then by the Statute first cited, 60 days’ no- 
tice tothe plaintiff or his attorney is required. The Record 
here shews none of these matters. From all that appears, 
the Court below was not bound or authorized to dismiss 
the suit; nor does it appear that the application to dismiss 
was then made. 

Let the judgment be affirmed.. 

Coke’s Rep. 267, 365. 

3 
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1820. 


ae a Henry against Smoot. 


A “cannot on of the Court by the Chief <r | 
tage . Itis assigned as Error that the judgment was for too little. 
den Eror In the case relied on by the fete for the plaintiff in 
Error, (1 rorya 461,) a principle directly to the contrary 
was i y the Court. If Error appear against the 
defendant in Error, and -he waives it, the Court will not no- 
(a) 2 Bac. A’. tice it. No person not party or privy, or to receive advan- 


195. Error B. : x 
2 Am. Dig. tage by the reversal, can prosecute a writ of Error.(@) 
200. 6 Mass. 


Rep. 272. Let the judgment be affirmed. 
November, Moreland against Ruffin.—Appeal. 


1. The Court -'THE writ of capias is issued against Elisha Moreland and 
— permit a John Avent, and by mistake of the Sheriff, was returned as 
Sheriffs return executed on both, when in fact it had been executed on 
afa femmacter, Moreland only. Ruffin declared against Moreland only, in 

2. On Dec. 28SumMpsit On a’ promissory note, with a count for money 
io_asumpsit, on lent, money had and received, &c. Moreland demurred, 
Prththe commen assigning, among other causes of demurrer, that the writ ap- 
money counts, peared ‘by the Sheriff’s return to have been executed on 
Gc. | judgment Avent also, dc. On motion of the plaintiff, the Sheriff 
rendered with- (after joinder in demurrer) was permitted to amend his re- 
‘Sut the inferven- turn according to the facts ; at the same term the demurrer 
entry of nol. Was overruled, and final judgment rendered for the amount 
pros. on the which appeared to be due on the note. Moreland appealed 

to this Court. The poms involved in the assignments of 
Error are shewn in the opinion of the Court by the Chief 

Justice. 
By the common Law, Ministerial acts were amendable at 
(a) 1 Stra. 39, any time; but Judicial acts not after the term.(a@) The 
a 1 Saund. Sheriff’s retura is a Ministerial act, and we have no doubt 
-but that the Court below did right in permitting the amend- 

ment. 

As to the final judgment without the intervention of a 
Jury, the counsel for the appellee has endeavoured to avail 
(%) Lows Al himself of our Statute of 1812,(6) whieh provides, “ that in 
"~~" “ all actions founded on any writing ascertaining the plain- 
“ tiff’s demand or sum sued for, if judgment by de- 
“ fault or on demurrer be entered thereon, the Court where 


“ the same action shall be pending, shall, and may lawfully 




















In the Supreme Court of Alabama. 19 


“ enter judgment for the debt or demand, with interest there- *ovzmax,, 
“ on tobe calculated by the Clerk, &c. without the inter- : 
“vention of a Jury to enquire of damages;” &c, Can this yyorctena 
Statute be construed to embrace any other than actions v 
exclusively founded ona writing ascertaining the demand — Raffin. 
or sum sued for? It does not include actions for money ~ 
had and received, goods sold, &e. or other unliquidated de- 
mands; yet counts for these may rightly be joined with a 
count in assumpsit on a promissory note, and a recovery 
had on testimony wholly .unconnected with the note. It 
would seem, that in this act the Legislature have only 
adopted the principle observed in the English Courts under 
the common Law. There it has long been the practice 
in actions on Bills of Exchange and promissory notes, to 
refer it to the master to compute the principal and ‘interest 1 Mile 
due.(c) But if the declaration contain other counts on un- Pra. 346, 7. 
liquidated demands, the plaintiff before reference to the 4 Zerm, 271. 
master enters a nol. pros. on all but the count on the bill or 
note, and thus limits his cause of action to the writing 
ascertaining his demand. 

The Statute referred to cannot, we conceive, on fair prin- 
ciples of construction, be extended beyond its express pro- 
visions. In this case a nol. pros. does not appear to 
have been entered as to any of the counts, The judgment 
appears to have been rendered on both, and it must for this 
reason be reversed, and the cause remanded. 


H. G. Perry, for appellant. 
John Taylor, for appellee. 


eee 


: i November 
Caller against Denson. "1820," 


THE plaintiff in Error confessed a judgment in the Circuit Feither writ nor 
Court in favour of defendant, and afterwards prosecuted his cessary to sus- 
writ of Error. No declaration, or proceedings prior to de- ae 
fendant’s appearance and confession of judgment, appeared 
inthe Record. 


Elliott, for plaintiff in Error.—A writ was necessary to 
give jurisdiction to the Circuit Court ; without it, the pro- 
ceedings were Coram non Judici. 


Crawford, for defendant in Error.—Our Statute of 1811 
(Laws Alaba. 463, sect. 12.) places the case out of all doubt, 
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ge Per curiam.—The matter assigned as Error existed at 
elie the time of rendering the judgment on the confession of 
Caller ‘the plaintiff in Error, and is as much released by the Statute 
v. as if a formal release had been sealed and delivered. If 
Denson. the Court had not by Law jurisdiction of the subject mat- 
ter, neither the writ, nor confession of judgment, could have 
given it. The chief end of the writ and declaration 
is, to bring the defendant before the Court, and give him no- 
tice of the cause and nature of the action, that he may have 
appr to defend. If he waiyes his right, acknowledges 
himself duly before the Court, and consents that judgment 
may be rendered against him for a certain amount, he can. 

not afterwards be permitted to complain of irregularities, 


Judgment affirmed. 


Caller against Dade and Ads. 
“aie 
BY the Court. The Bond which was the subject of the 
Admrs. declar- action, was made to defendants as administrators. The Bond 
20g jon contest admitted their right to sue in that character, and profert of 


de with hi P ay a 
as such needs their Letters of administration was not necessary. 
fort of Lehere : 
e te . . 
of adminisir. Let the judgment be affirmed. 


tion. 


James against Carmick. 


THE Clerk of the Court below had not certified the tran- 
script, nor sent up a writ of Error. A motion was made for 
a certiorari. 


By the Court. The paper sent is not certified as a Record 


ef any Court. There is nothing on which to found the sug- 
gestion of diminution. The certiorari cannot be awarded 


On es 


Nesmnber, Mullary against Caskaden. 


1. To authorize THE plaintiff in Error moved for a certiorari, but did not 
diminotion must from the Record or otherwise shew the diminution. 

shewn, and is a ee or 
not to be pre- By the Court. Diminution is not to be presumed ; if it 


were, it would be easy to delay the determination of a case. 
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On the assignment of Error, the Chief Justice delivered We 
the opinion of the Court. nittitetilines 
The only assignment is that final judgment by default was utiary 
rendered for the penalty of a Bond. ‘The declaration sets 

forth that the defendant below made his certain writing ob- “8.8088 
ligatory, &c..whereby he acknowledged himself to be in- 94. 4 paper cer- 
debted to the plaintiff in the sum of $150, to be paid when tified by the clerk 
requested. The clerk has copied a paper in the transcript °4,1i° ponds, 0n 
immediately after the Sheriff’s return to the writ ; but it is not was founded, but 
set forth on Oyer, nor does it appear by the declaration, the 0." no part 
indorsement of the writ (even if we considered the indorse- of the Record. 
ment as part of the Record) or by any plea to be the writing 

on which the action was founded. It therefore cannot be 

considered part of the Record. 


v. 
Caskaden. 


Let the judgment be affirmed. 
1 Chitty’s P. 15, 20, 24—214. 1 Saund. 233. 





; ; : satin 
Mullins against Cabmess.— Appeal. haaaten 


JAMES MULLINS declared in covenant against Charles 1st Defendant's 
Cabiness, that by deed of said parties, dated 28th day of ag ho 
March 1817, plaintiff agreed to live with defendant in the mends_by leave 
capacity of an overseer for the term of 12 months (“ mean- somes aoe tg 
ing for the year 1817”) to manage defendant’s business to ror in the judg- 
the best of his skill, and to furnish one horse, &c. for which emt o demur- 
services the said defendant bound himself to pay plaintiff 
$212 on the first day of January 1818—averred that “ in 24. By written 
“all things he hath kept and performed his part of said cove- gtticles, dated 
“nant,” and assigned as breach, that defendant had not paid plaintia agreed 


the $212. to serve defend- 
ant as his over- 


; seer for]2 months, 
Cabiness demurred, and assigned as causes of demurrer : for which service 
—Ist. That the declaration does not contain a sufficient aver- °° ro gr As oor 
ment of the performance of the condition precedent, in said on Ist day of Jan- 
covenant. 2d. Declaration does not aver that plaintiff lived “27% 18!8. The 
with defendant in the capacity of an overseer for the term dependent. 
of 12 months, and managed defendant's business to the best 
of his (plaintiff’s) skill, &c. and furnished one horse, &c. The 
Court below sustained the demurrer, and the plaintiff asked 
and obtained leave to amend his declaration ; and thereupon 
filed an amended declaration, in which he recited the written 
agreement as before, to serve defendant as an overseer for the 


term of 12 months (“ which term said plaintiff says was for 


~ A CE TL A CT 
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NOVEMBER, 


PY ey 
Mullins 


ve 
Cabiness. 
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“and during the year 1817”) to manage said Cabiness’s busi- 
ness, &c.—“ and the said James Mullins in fact saith, that he 
“did well and truly: live with said Cabiness in the capacity of 
“ an overseer, agreeably to the terms of said covenant, for 12 
“ months, to wit, during said year 1817, at said county ; that 
“he managed the business of said Cabiness during the time 
“ he acted as his overseer as aforesaid to the best of his skill 
“ and ability; and that he furnished one horse to tend and as- 
“ sist in cultivating said farms agreeably to the true intent 
“and meaning of said covenant,” and assigns for breach that 
Cabine.:s has not paid the $212, &c. Cadiness, after Oyer 
of the articles of agreement, again demurred, and the Court 
below sustained the demurrer. 

Mullins appealed to this Court, and:assi as Errors 

Ist. The demurrer to the original declaration ought to | 
have been overruled. 

2d. The demurrer to the amended declaration ought to 
have been overruled. 


Minor for appellant cited, 5 Comyn Dig. 
1 Saund, 319—662. 1 Chy. Pledgs. 213, 
ag my Evs, 416. 2 Johnson’s: R. 272, 387. 
. 204. 


McKenly for appellee—cited Co, Litt. 208. 8 John. 189. 


Pleader, c. 55. 
216, 232, 234. 
10 Johnson’s 


Judge Saffold delivered the opinion of the Court. 
As to the first assignment—The plaintiff acquiesced in 
the opinion of thé Court, on the demurrer to his first de- 
claration, and asked and obtained leave to amend. This 
judgment therefore was not final, and is not in our opinion 
subject,to revision here. 
to the second assignment—It is contended by the ap- 
pellee that the term of service commenced from the date 
of the articles, in which no time is mentioned for beginning 
the services, and which cannot be explained by parol evi- 
dence. But the appellee agreed to pay the money on the 
first day of January 1818, some time before the expiration 
of 12 months from the date of the articles of agreement. 
If the term of service was as the counsel for the appellee 
contends, the -averment of performance in the declaration 
was unnecessary and mere (2 John. 272, 387. 
10 John. 204.) If the term was as is contended by appel- 
lant, there is a sufficient averment of performance of the co- 
venants on his part. But we consider the covenants as in- 
dependent. The second demurrer ought to have been over- 
.: The jadgment must be reversed; and as the written 
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articles ascertain the sum due, judgment must be render- novENams, 
ed here for that sum and interest. Laws‘Alaba. 465. sect. 3. 
Judges Clay and Webb not sitting. = _ tty 


v. 
Cabiness. 





Thomas Logwood and others.against the President, Direc- 
tors, &c. of the Planter’s and Merchant’s Bank of Hunts- 
ville. 


THE Planter’s and Merchant’s bank of Huntsville reco. November, 
vered a judgment on motion in the Superior Court of Madi- ; 
son County, against Logwood and others, on a note which ist, A Bankchar- 
had been discounted by the Bank. They did not 4 god or ter is a contract 


: between the S 
defend in the Court below, but prosecuted a writ of Error and the Stock. 


to this‘Court, They assigned as Errors—Ist. The judgment pron Sagedbend 


is contrary to the Law and Constitution of the State. 2d. j impaired by a 


It does not appear that the parties had ten days’ notice. 3d. sahorgnent lone. 
It does not appear that the certificate of the President was (yo. Ge ca. 


produced in Court, as evidence of the bona fide interest of ment by the Sank 
the Bank, pursuant to the charter. 4th. Itdoes not appear ™* given 


. ; der i ; 
that the parties were called into Court previous to judgment. soto seal. ioe 
5th. There is no consideration to support the motion. ty" pursuing a 
summary remedy 
. deka , : 2 under a Statute 
McKinley and Chapman for plaintiffs in Error—cited Con- ™ust_ conform 


strictly to its 


stitution of Alaba. Ist Art. Ist seet. The Charter of the terms’ 

Bank, section 9 and 4, (Laws Alaba, p. 38,35.) Am. Digest. 34, To sustain 
430. 4 Wheaton, 77. 4 Cranch, 141. Bacon’s Ab. Cor- a ral need 
porations. 1 Co. 417. 7 Johnson’s R. 321. on motion,the Re- 


ren must shew 
Minor and Crawford for Defendant—cited Schedule to Sate of the Prost 
Constitution, sect. 1. 4 Wheaton, 668, 9. Dartmouth Col- dents required 

: y the Statute, 

lege case. 4 Wheaton, 236. was produced, 
and that it was 
Judge Lipscomb delivered the opinion of the Court. } gy tnd lh 
The first is a general assignment. We have heretofore 4th, It is not ne- 
decided, that the matter relied on as Error must be special- {5°17 4 it 
ly assigned (Ripley against Coolidge and Bright, ante p. 11.) that defendants 
But as the counsel for plaintiffs in Error have been permitted jer colled before 
to argue a point intended to be covered by the first assign- ‘sth, A ‘writ of 
ment, it may be proper to settle it now, and prevent a fur- Prot, issued by 
ther application on the same ground. The words in the cuit Court, prior 
Charter of the Bank referred to are, “ If any person or per- - ——— pow 


“sons shall be indebted to said Corporation as maker OF ¢ dismissed. 
“ indorser of any note, bill, or bond, expressly made negoti- 
“able and payable at said Bank, and shall delay payment 
“thereof, it shall be lawful for the Corporation, after having 
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- “ consideration of public services.” 
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“ given at least ten days’ notice thereof; and producing to the 
“Court before whom the motion is made, the certificate of 
“the President of the Bank that the debt is really and bona 
“fide the property of the Bank, to move for judgment against 
“such debtor or debtors, his, her, or their heirs, executors, 
“ or administrators, in any Court of Record within this ter- 
“pitory. Provided always, that if the defendant or defend- 
“ ants shall appear and contest the claim, the Court shall in- 
“stanter impannel a Jury to try the issue, and thereon give 
“judgment accordingly.” 

Itis contended that this part of the Charter is contrary 
to the first section of the first article of the Declaration of 
rights: ‘That no man or set of memare entitled to exclu- 
“sive or se public emoluments or privileges but in 
For the Corporation it 
is contended, that the privileges granted by the Charter are 
not of the description intended to be restrained by the fore- 
going article. That if there could have been a doubt on the 
construction, it is removed by the first section of the schedule. 

The Charteris a grant from the Legislature of the Missis- 
sippi territory (then vested with Legislative power over 


_this country) creating certain individuals a body corporate, 


~-and securing to them, for a limited time, the privileges there- 





in enumerated. That this Legislature had competent au- 
thority to create this Corporation and grant these privileges, 
has not been controverted. Is not this charter a grant’ A 
contract between the Legislature, the Grantor, and the in- 
dividuals, thus made a body corporate the Grantees, both 
parties being capable of contracting? 4s the Charter then 
protected by. the provision in the Constitution of the United 
States—that “ No state shall pass a law impairing the obli- 
“ gation of contracts!” In the case of Dartmouth College 
against Woodward (4 Wheaton, 668). Judge Story says, “ An- 
“other division of Corporations is into public and private. 
“ Public Corporations are generally esteemed:such as exist for 
“ public, political purposes only : such as towns, cities, parish- 
“es, and counties, and in many respects, they are so; al- 
“though they involve some priyate interests. But strictly 
“speaking, public Corporations afe such only as are found- 
“ed by the Government,for.public purposes, when the 
“ whole interests belong also to the Government. A Bank, 
“ created by the Government for its own uses, whose stock 
“is exclusively owned by the Government, is, in the strictest 
“sense, a public Corporation. But a Bank, insurance, cana), 
“bridge, or turnpike company, &c. whose stock is owned 
“by private persons, is a private Corporation, although it is 
“erected by the Government, and its objects and operations 
“ partake of a public nature.” 
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The first class of Corporations (says the learned Judge), 
can be controlled by the Legislature without vioJating any 
contract, for the whole interest belongs to the Grantor. 
But when the whole interest has been vested in certain in- 
dividuals, to their own private use, the Grantor cannot con- 
trol or alter the Grant without the consent of the Grantees, 
tor this would violate the contract between them. 

The Charter in question is then a contract, whose obli- 
gation the Legislature is restrained from impairing. The 
Legislature cannot alter, control, or abridge the Charter, 
without the consent of the individuals composing the Cor- 
poration. How far it comports with the policy of a State, 
whose Government is Republican, to establish such Cor- 
porations, cannot be a subject of judicial investigation. 

It has been further urged on behalf of the plaintiffs in Er- 
ror, that the Constitutional right of trial by jury is violated 
by this summary mode of proceeding. In our opinion, the 
Charter has carefully avoided even the appearance of an 
encroachment on this inestimable right. If the claim be 
contested, the Court before whom the motion is made is 
expressly required to impannel a Jury to try the issue. It 
does not appear that the defendants in the Court below 
contested the demand or claimed atrial by Jury. That 
which they had power and opportunity to ask, and have not 
asked, cannot be said to have been denied. 

The second assignment of Errors is, that it does not ap- 
pear that the defendants in the Court below had notice as 
required by law. The Record states that “it further appear- 
“ ing according to the Statute in such case made, that the de- 
“fendants have been duly noticed of this motion,” &c. The 
Charter of the Bank requires that ten days’ notice shall be 
given. How isit to be given? By the Corporation in its 
corporate capacity, and under its common seal,’by which 
only it can act and be known. 

It does not appear from any thing in the Record that the 
notice was so given, unless the Court are so to intend (as 
insisted by the counsel for the Bank) from the words“ duly 
‘‘ notified” in the Record. In proceedings according to the 
course of the common Law, many defects in the Record will, 
after judgment, be cured by the doctrine of intendment. 
But wherever a summary remedy is given by Statute, those 
who wish to avail themselves of it must be confined strictly 
toits provisions, and shall take nothing by mtendment. The 
supervising Court cannot infer that notice as required by 
Law has been given, unless it so appears in the Record. Not 
to require this, would be to surrender to the Court below 
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Merchant’s Bank 
of Huntsville. * 
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rove” the power of judging without appeal of all the proceedings 
worm had before it. 
“Logwood and The third assignment is, that it does not appear that the 
others certificate of the President of the Bank was produced in 
Plante’sand COurt as required by Law. What has been said as to the 
‘Merchant's Bank second assignment may be applied with equal force to this— 
of Huntsville. The Record should shew that the certificate was produced, 
= and that it was under the seal of the Corporation. 

The fourth assignment is, that it does not appear that the 
defendants in the Court below were called previous to the 
motion for judgment. 

The object of ray | (to give the defendants an oppor- 

tunity to make their defence) could be as well attained by 
the ten days’ notice. After receiving notice they should 
have been prepared to make their defence, and no further 
notice was necessary. 
' The fifth assignment is, that there is.no consideration set 
forth on which to ground the motion. The Record shews 
the note of the defendants in the Court below. The Char- 
ter authorizes this summary mode of obtaining judgment on 
Notes as well as on Bonds. Setting forth the Note isa suffi- 
cient shewing of consideration, without shewing for what 
that Note had been given. 

On the second and third assignments, the Court woutd 
reverse the judgment of the Court below. But we find that 
the writ of Error was issued by the Clerk of the Circuit 
Court since the Act of 1819. 

The case must therefore be dismissed at the cost of plain- 
tiffs in Error. 





Judge Webb declined giving an opinion on the first assign- 
ment. Judges Clay and Ellis, being stockholders in the 
Bank, did not sit. 








